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Editorial  

 
You can now view the House of Commons debate on the 
óShaping the Future of Care Togetherô Green Paper; 
download the footage from http://www.parliamentlive.tv/
Main/Player.aspx?meetingId=4832 starting 3 hrs 10 mins 
into the óvideoô. 
  
The debate was opened by Secretary of State Andy 
Burnham and closed by Phil Hope. 
  
I was profoundly disappointed by the lack of MPs in the 
Chamber to engage in the debate ï there were no more 
than 20. 
  
Next, safeguarding. 
  
 

 
 

We are some three weeks into the new regime under 
which both the Criminal Records Bureau and the 
Independent Safeguarding Authority have roles.  You will 
see several reports in this issue of BHCR of some of the 
predictable but unseen consequences of the new regime. 
  
Thousands of adults, it seems, are deciding to withdraw 
from the volunteering roles they have hitherto fulfilled to 
the great  benefit of society. 
  
Spur of the moment activities for children from organised 
and structured groups are not taking place because of the 
need to plan so far ahead and ensure checks have been 
obtained for the adults who will supervise. 
  
 

 
 

In the head-long rush to create that perfectly safe 
environment for vulnerable groups, we are breaking so 
many of the highly desirable aspects of society.  Oh, and 
by the way, we can never achieve that safe 
setting.  Worse, by such heavy-handed control we are at 
risk of creating a false sense of security. 
  
The determined will always get through the safety net, no 
matter how small the mesh.  Far 
better that we have a reasonable 
level of checks and remind people 
of the need to be vigilant. 
  

This weekôs articleðWith friends like these...  
 
In the second of a series of occasional articles Nancy Ritchie-Noakes a consultant solicitor at Brunswicks LLP 
looks at the challenges an insured might face when rights of subrogation become an issue in a claim and the 
potential for conflict of issues. 
 
Nancyôs advice, read carefully all documents you get from the insurer and understand what you are signing up to. 
 
To read the article in full click here  

Parliament  
 

03.11.09 ï HoC - Westminster Hall; Specialist care for 
muscular dystrophy patients - Mrs Caroline Spelman  
 
03.11.09 ï HoL - Oral Question; Long-term side effects of 
painkillers and anti-depressants - Earl of Sandwich 
 
Continued on page 19 
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Abuse/Dignity  

1. ECCA and AEA condemn residential care 
spending cuts  
26 October 2009 - ECCA 

Action on Elder Abuse raps DH call to cut 
care home use  
Charity and English Community Care         
Association attack guidance for councils on 
making efficiency savings  
26 October 2009 ï Community Care  

See item 12 under Care Homes 

2. 82-year-old carer neglected  
23 October 2009 MENCAP  
Mencap urged councils to improve support for older 
carers following the inquest into the death of an 82-
year-old carer from Camberley in Surrey. 
 
David Congdon, head of campaigns and policy at 
learning disability charity Mencap, said: 
 
"This tragic case of neglect highlights an all too com-
mon problem of councils failing to have a true picture 
of the number of older carers in their area. 
 
"Mencap's research shows that only half of local au-
thorities know how many people live with parents 
aged 70 of over, leaving many vulnerable older car-
ers isolated and struggling to cope.  This is com-
pounded by older carers' fears that if they ask for 
help their sons and daughters will be taken away. 
 
"Councils must become more proactive and have a 
better understanding of the number and needs of 
older carers in their area, so they can provide the 
right support before carers reach breaking point." 

3. Rise in cases of adult abuse  
28 October 2009 - The Star, South Yorkshire  
Complaints of abuse of vulnerable adults in Don-
caster almost doubled over the past year; referrals to 
the Doncaster Safeguarding Adult Partnership Board 
rose from 316 in 2007-08 to 591 in 2008-9, of which 
119 cases were found to have been substantiated by 
March 2009 when 305 were still under investigation. 
 
Former cabinet member for adult social care Council-
lor Martin Williams described the figures as worrying 
and called for action to deal with the causes of com-
plaints. 
 
Of the total, 395 referrals concerned people living in 
care homes.   

4. Plans for safety checks on carers put off 
again  
29 October 2009 - Irish Independent  
Irish health service guidelines on the vetting and 
training of carers who look after people in their own 
homes and finalised in October 2008 has been de-
layed until ówell intoô 2010. 

5. Abuse survivors in North seek Ryan -style 
inquiry  
30 October 2009 - Irish Times  
Victims of child abuse in Northern church and state 
institutions have called for a public inquiry similar to 
the Ryan report. 
 
Solicitor Joe Rice said he had received representa-
tions from ña significant numberò of abuse victims and 
has written to the heads of the Stormont Executive 
pressing for an inquiry to be established.  
 

 

Business News  

6. Trading update, Interim Management State-
ment   
27 October 2009 - Mears Group PLC  
Mears has continued to experience strong trading 
across all divisions since announcing the interim re-
sults in August 2009.  The forecast full year re-
sults are in line with management's expectations.  
 
The Group has announced new contract awards in 
excess of £450m since the annual results were pub-
lished on 10 March 2009 and we continue to build on 
this strong performance with an order book standing 
at over £1.7bn. The bid pipeline is strong and we are 
currently at advanced stages of negotiating further 
significant opportunities. We anticipate reporting a 
record year for growth in our order book.  
 
The demand for our services has never been 
stronger. Our two growth markets Social Housing and 
Domiciliary Care, which account for approaching 90% 
of Group revenues, are defensive markets where 
spend is largely non discretionary and afford us sub-
stantial immunity from bad debts. Moreover as a re-
sult of our quality partnership relationships with first 
class public sector customers, we have not experi-
enced any work delays from our public sector cus-
tomers.  

 
Social Housing  
Our Social Housing division is well positioned in a 
consolidating market and the outlook remains excel-
lent. The spend is largely non discretionary and with 
70% of revenues generated with Housing Associa-
tions, Housing Trusts and Arms Length Management 
Organisations and with less than 15% of revenues 
relating to Decent Homes, we do not expect this divi-
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sion to be significantly impacted by any cuts in public 
sector expenditure. 

 
Domiciliary Care  
Careforce, the Group's Domiciliary Care divi-
sion, continues to build a presence across a growing 
geographical area. As we have seen, recent sector 
M&A activity has emphasised the strategic value 
placed upon the provision of domiciliary care ser-
vices to Local Authorities and primary care 
trusts. The increasing trend of Local Authorities to 
procure services from fewer and larger care provid-
ers is entirely in line with our philosophy to work in 
partnership with our clients to provide improved out-
c om e- b as e d  s o lu t i on s  f o r  t h e  l o n g 
term. We are therefore well placed to take a leading 
position in the consolidation and evolution of the Do-
miciliary Care market where we continue to see a 
convergence between our Social Housing and Care 
businesses.  
 
Government remains committed to prioritising the 
agenda of housing in an ageing society and          
ensuring that people stay comfortable and secure    
in their own homes as they grow older. The          
recent Green paper on the future of Social          
Care, combined with proposals from across the     
political parties during the Conference season, re-
flects the emphasis placed on Social Care as a key 
part of the political, economic and welfare agenda. 
The Green paper calls for a level of free care for all 
people, no matter what their financial circumstances. 
Consultation on the paper continues into November 
this year. Investment in Social Care is arguably the 
most effective way to prevent future spiralling NHS 
costs. So, despite the current concerns for the future 
of public expenditure, this is one area where there 
appears real commitment to protect and indeed in-
crease expenditure going forward. Greater focus is 

also being placed on the financial benefits from ser-
vice integration, which is leading to a number of 
councils starting to more actively work with us on 
housing and care integration opportunities. 

 
There are increasing opportunities to combine our 
Care and Repair solutions and thereby add further 
value to our customers.  

 
Financial position  
Mears continues to benefit from a strong balance 
sheet with low gearing. We have maintained 
our strong management of working capital and 
cash conversion continues to be inline with our ex-
pectations.  
 
Our strong cash flow continues to give us significant 
financial flexibility to take advantage of any acquisi-
tion opportunities that may arise.  

 
Operational Management  
It has always been the key focus of this Group to con-
tinually seek to strengthen the senior management 
team to ensure that we have in place a structure that 
can plan for and manage future growth. We have led 
the social housing sector for the past ten years and it 
is a tremendous accolade to the strength of our social 
housing brand that the best operators in this sector 
have a desire to join the best provider of these ser-
vices. I am delighted that since 1 July we have an-
nounced the significant appointments of two senior 
social housing operators. 

 
Jane Nelson has been appointed Managing Director 
of a new social housing business stream which will 
focus on working with social housing landlords to de-
liver alternative partnership benefits whilst retaining 
an in-house capacity to deliver excellent repairs and 
maintenance services. Jane was most recently at 

Kier Group where she was Chairman and Managing 
Director of Kier Building Maintenance's Southern re-
gion.  

 
Graham Eden has been appointed Managing Director 
of our social housing London region. Graham has 
worked in the sector for 29 years and was most re-
cently Chief Operating Officer of Morrison Plc's Social 
Housing and Facilities Services business 

 
Both Jane and Graham bring unparalleled experience 
of working at every level in the public sector. They are 
both very well known and highly respected figures in 
the industry and were our identified transfer targets 
for some time.  

 
Outlook  
We have close to full visibility of consensus fore-
cast revenues for the current year and in excess of 
72% per cent of next year's forecast revenues.  We 
have an experienced management team which has 
been extremely successful in bui lding 
our record forward order book and we are well posi-
tioned in a very active contract bidding mar-
ket. Additionally, our strengthened management 
structure will allow us to successfully deliver future 
growth. We remain confident in Mears' prospects for 
the future as we continue to grow the Group. 
 
Ed the trading statement has been heavily edited, 
to read the full statement, visit    http://
www.mearsgroup.co.uk   

7. Result of AGM and  confirmation of delist-
ing from AIM  
26 October 2009 - ADL Plc   
ADL plc ("ADL" or "the Company") announced that at 
its Annual General Meeting held today all the resolu-
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tions were duly passed. This includes the resolution 
to delist the entire issued share capital of ADL from 
AIM. 
 
As previously announced on 13.10. 2009, ADL has 
submitted notice to the London Stock Exchange con-
firming that it intends to cancel the admission of the 
entire issued share capital of ADL from trading on 
AIM. Further to the resolution relating to 
the cancellation being passed, cancellation of trading 
of ADL shares is expected to take effect at 7.00 a.m. 
on 11.11.2009. 
 
Ed.  The delisting of ADL from the Alternative 
Investment Market no doubt is in no small meas-
ure due to the crippling court case in which ne-
glect was alleged against several directors but 
convictions were not secured by prosecutors.  
 
Notwithstanding, the demise of ADL from AIM 
will sound as a warning to all operators of just 
how quickly and severely allegations can under-
mine businesses.  
 

8. DOWNING PROTECTED VCT I PLC 
Final results for the year ended 30 June 2009  
29 October 2009 - Downing Protected VCT 1 Plc  
FINANCIAL HIGHLIGHTS  

                                                                                     

       2009      2008 

Net asset value per share            85.20   106.40 

Total distributions paid  

since inception                             54.40    50.90 

Total return                                  139.60  157.30 

 

CHAIRMAN'S STATEMENT  
The year ended 30 June 2009 has been a difficult 
one for most businesses, as the financial turmoil of 

2008 led to the UK economy remaining in recession 
in 2009.  Although stock markets have since experi-
enced some level of recovery, conditions remain 
challenging, particularly in certain sectors. 
 
Over the last few years, your Company has moved 
away from its original model of investing solely in 
care home businesses, towards building a more di-
versified portfolio. Unfortunately the severity of the 
downturn has had significant impact on a fair propor-
tion of the portfolio, leading to a fall in Net Asset 
Value per share ("NAV"). 
 
Net Asset Value  
At 30 June 2009, the Company's NAV stood at 85.2p. 
This represents a decrease of 17.7p per share 
against the NAV at 30 June 2008 (after adjusting for 
the dividends paid during the year), equivalent to a 
fall of 16.6%. 
 
The Company's Total Return (NAV plus cumulative 
dividends paid since launch) now stands at 139.6p 
per share compared to an original investment, net of 
income tax relief, at the Company's outset, of 80.0p 
per share. Although the performance over the year is 
disappointing, it is worth noting that the Company 
remains in the top 10 best performing of all VCTs on 
Total Return basis. 
 
Investments  
The Company remained close to fully invested 
throughout the year and accordingly, investment ac-
tivity was limited as summarised below. 
 
Congress House Limited underwent a reorganisation 
whereby the company was acquired by Blue Cedars 
Holdings Limited, into which a further £475,000 was 
invested. 
 

As usual, the Board and Investment Manager under-
took a detailed review of the portfolio at the year end. 
In most cases, independent third-party valuations 
were obtained to assist the Directors in concluding on 
the current fair value of the investments.  A number of 
adjustments to the valuations were made including a 
full provision of £1 million against the investment in 
Kings Gap Group Limited, £200,000 against the in-
vestment in Gatewales Limited and £300,000 against 
Heyford Homes VCT.  There were some increases in 
value in the Company's investments in care homes 
for people with special needs, with Bowman Care 
Homes and Blue Cedars Holdings being increased by 
£100,000 and £75,000 respectively.  The total move-
ment in valuations over the year was a reduction of 
£1.5 million. 
 
Results and dividend  
The loss on ordinary activities after taxation was 
£1,444,000 (2008: gain £57,000) comprising revenue 
return of £130,000 (2008: £334,000) and a capital 
loss of £1,574,000 (2008: loss £277,000). 
 
Your Board is proposing to pay a final dividend of 
2.0p per share (comprising 1.5p revenue and 0.5p 
capital), which, subject to Shareholder approval, will 
be paid on 11 December 2009 to Shareholders on the 
register at 13 November 2009.  This will result in divi-
dends for the year totalling 3.0p per share (2008: 
5.25p per share). 
 
The payment of this dividend will bring total distribu-
tions to Shareholders since the Company's launch to 
56.4p per share. 
 
Outlook  
The fall in NAV experienced by the Company over the 
year is disappointing but not entirely surprising given 
the sharp decline in economic conditions and general 
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financial turmoil seen during the early part of the 
year.  There are signs that the economy has now 
stabilised, although speculation about recovery may 
be premature and over-optimistic. 
 
The Company's portfolio now appears to have rea-
sonably limited downside.  There also appear to be 
opportunities for building value, however it may be 
that these cannot be exploited until general eco-
nomic conditions improve. 
 
Despite the falls in values over the year, the Com-
pany's investment portfolio has continued to produce 
a steady yield.  This supports the Board's intention of 
maintaining a strong dividend policy, which is ex-
pected to continue over the coming year. 
 
The Board is aware that, with net assets of £6.9 mil-
lion, your Company is now small for a VCT.  The 
Board is therefore considering the possibility of 
launching a top-up fundraising before the end of the 
current tax year which would help to increase the 
size of the Company.  Full details will be sent to 
Shareholders as soon as they become available. 
 
Chris Kay 
Chairman 
 
The investee companies which own and operate 
care homes for people with special needs (Bowman 
Care Homes Limited, Blue Cedars Holdings Limited 
and Downing (Pirbright Road) Limited) have each 
made progress in improving cost control and occu-
pancy levels over the year.  As a result we have in-
creased the valuation of Bowman Care Homes and 
Blue Cedars Holdings by £100,000 and £75,000 re-
spectively.  In respect of Downing (Pirbright Road) 
some minor adjustments to the care home are being 
planned which should assist in the recruitment of 

residents for the home's two remaining places. 
 
Kimbolton Lodge Limited, which owns and operates a 
care home for the elderly in Bedford, has struggled to 
sustain occupancy levels.  A new management team 
has recently been appointed and initial signs are 
positive that the new team may be able to improve 
occupancy while keeping operating costs under con-
trol.  The investment has been valued at the year end 
at £750,000, being a fall of £50,000 since the last 
year end, although an increase of £50,000 compared 
to the half-year valuation. 
 
Investment income  
The portfolio continues to generate a satisfactory 
yield.  Investment income for the year ended 30 June 
2009 was £432,000 compared to £662,000 in the 
previous year.  Although this has fallen a little from 
the previous year, partly as a result of the fall in base 
rate, this income once again allows the Company to 
pay a reasonable level of revenue dividends to 
Shareholders. 
 
Conclusion  
Naturally the falls in value experienced by some in-
vestments over the year are disappointing; however 
we take some comfort from the fact that each of 
these investments has a significant chance of recov-
ering value in time.  We expect these investments to 
demand more management time over the coming 
year. 
 
The Company's investments in care homes still make 
up a significant proportion of the portfolio and con-
tinue to provide a steady yield as they build value. 
We believe that this can continue over the coming 
year. 
 
Ed.  The company statement has been heavily 

edited; a copy of the full annual report and finan-
cial statements is be available for download from 
www.downing.co.uk  
 

9. Andy Burnham stands ground after taking 
fire on competition rules  
29 October 2009 - Health Service Journal  
Health secretary Andy Burnham has insisted to HSJ 
that his rewriting of the competition rules will acceler-
ate, not slow, the pace of NHS reform. 
 

10. Interim Management Statement  
30 October 2009 - Nestor Healthcare Group PLC  
Nestor Healthcare Group plc (the "Group") an-
nounces its Interim Management Statement covering 
the period from our half-year end 5th July 2009 to 
date. 
 

Financial performance  
Group results in the period since the release of our 
Interim results have remained in line with the direc-
tors' expectations. 
  
Trading update  
Our Social Care businesses are performing well with 
volumes in Goldsborough / Medico continuing to 
show month-on-month growth. This growth has been 
achieved organically, with attention to detail em-
ployed by management in individual branches, sup-
plemented by tender successes. A proportion of this 
volume growth is undoubtedly due to the quality stan-
dards established in the business, which are subject 
to independent audit by the Care Quality Commis-
sion. Country Cousins and Patricia White's, our two 
private homecare businesses, continue to deliver ex-
cellent returns.  
 
In Primary Care we have opened four GP practices / 
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walk-in centres in the last three months, the latest 
in Scarborough on 1st October. In each case, vol-
umes are so far exceeding expectations and service 
levels have been excellent. The fifth centre, 
in Hereford, will be operational in the new year. 
Primecare has recently been awarded a further GP 
practice, located in the West Midlands, which is ex-
pected to open in April 2010. In addition, we have 
been managing additional swine-flu related activity 
and are in further discussion with customers 
in England and Wales to provide more primary care 
services during future flu outbreaks. Whilst not gen-
erating a significant profit impact, this opportunity is 
nevertheless a reflection of Primecare supporting the 
NHS through a difficult time and being recognised as 
a valuable partner. Elsewhere tender activity remains 
very busy with the first Dental Access Programme 
projects now released and Primecare having suc-
cessfully passed through to tender stage on all sub-
mitted schemes to date.  

 
Bank facilities  

The Group has successfully concluded discussions 
on renewed credit facilities with its bankers, Barclays 
and HSBC. 

 
The new facility is in place for a period of four years 
commencing 28th October 2009. A revolving credit 
facility of £25m has been agreed with an additional 
£7.5m available for any performance bonds that 
might be required by Local Authorities.  
 
An arrangement fee of £500,000 is payable, equiva-
lent to 2% of the revolving credit facility, and borrow-
ings will be subject to a margin of 2.75% above LI-
BOR. The key covenants are a debt to EBITDA ratio 
of 2.5 times and interest cover of 5 times.  

 
The Board is pleased with this outcome, in particular 

the four-year term, which is seen as evidence of the 
confidence of our banking partners in the Group's 
prospects.  
 
Financial position  

Net borrowings as at 27th October 2009 were 
£15.6m, which compares to the last published figure 
of £16.9m as at 5th July 2009.  
 
Ed.  This statement has been edited.  Please go to 
Nestor's website for the full statement.  

 
11. Building blocks of BUPA  
November 2009 - Care Management Matters  
A history of BUPA and how it has developed from its 
roots in the 1940s as a provident association into the 
current business offering, beginning with the first care 
home in Milton Keynes in 1985 to having care homes 
not only in the UK, but also in Australia, New Zealand 
and Spain. 
 

Care Homes  
12. ECCA and AEA condemn residential care 
spending cuts  
26 October 2009 - ECCA 

Action on Elder Abuse raps DH call to cut 
care home use  
Charity and English Community Care Asso-
ciation attack guidance for councils on mak-
ing efficiency savings  
26 October 2009 ï Community Care  
The English Community Care Association (ECCA) 
and Action on Elder Abuse (AEA), a charity working 
to protect, and prevent the abuse of, vulnerable older 
adults, issued a joint statement condemning the Gov-
ernmentôs suggestion that cutting spending on resi-

dential care is key to councils making best use of re-
sources in adult social care. 
 
Gary Fitzgerald, Chief Executive of Action on Elder 
Abuse, said: 
 
"Encouraging a reduction in the use of residential 
care in order to save money undermines the whole 
purpose of a needs assessment which involves per-
sonal choice and should not be promoted as a solu-
tion to the funding challenges created by the recent 
Government proposals on long term care. Such an 
option is clearly not about óefficiencyô savings based 
on the needs of the individual. 
 
 ñWe need to strongly challenge the argument that 
residential care is never a positive choice and that 
older people always want to live in their own 
homes.  Such bald statements ignore the realities 
that, for many older people, living at home can be an 
isolating, depressing and worrying experience that 
involves living with minimal support or contact with 
the outside world.  It also ignores the fact that, for 
many older people, residential care is the most appro-
priate and the most satisfying means of achieving a 
quality of life. 
  
With all the evidence indicating that older people are 
most at risk of abuse living in their own homes, it is 
surely time for a more sophisticated approach to this 
whole issue.ò 
For CC report click here  

13. Charging for Residential Care: The prop-
erty disregard and partners under 60  
27 October 2009 ï DH  
A letter seeking views on a proposal to amend the 
1992 regulations to reflect the long-standing policy 
and practice of disregarding property where a partner 
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aged under 60 continues to reside in the family 
home. 
For full report click here  

14. HSE hikes elderly care to ú3,000 each 
week 
HSE hikes nursing home care for OAPs to 
ú3,000 each week 
29 October 2009 - Irish Independent  
Older people entering state operated  care homes in 
Ireland this week will pay up to 20 times more for 
their care than existing residents under the Irish Gov-
ernmentôs óFair Deal schemeô which will permit the 
deferment of the majority of payment until after their 
death. 
 
The scheme is said to require that a service user pay 
over 80% of their weekly income and that the claw 
back after death cannot exceed 15% of the value of 
their assets. 
 

Case Reports  

Law Reports  

15. R (on the application of L) (FC) 
(Appellant) v. Commissioner of Police of the 
Metropolis (Respondent)  
Background  
The appellant obtained a job as a playground assis-
tant.  In connection with her employment, the police 
were required to provide her with an enhanced crimi-
nal records certificate (ñECRCò).  They disclosed to 
the school that she had been accused of neglecting 
her child and non-cooperation with social 
 
services, and her employment was terminated.  She 
claimed that the police disclosure violated her right to 

respect for her private life under the Human Rights 
Act (ñthe HRAò) 
 
The Supreme Court (which replaced the House of 
Lords) held that, when determining whether to dis-
close non-criminal related information retained in po-
lice records in connection with an application to work 
with vulnerable persons, the police must give due 
weight to the applicantôs right to respect for her pri-
vate life.  However, the facts narrated were true, the 
allegation was directly relevant to her employment 
and the school was entitled to be apprised of the in-
formation. 
 
Therefore, while the consequences for the appellantôs 
private life are regrettable, disclosure could not in this 
case be said to be disproportionate to the public inter-
est in protecting vulnerable people. The appeal must 
be dismissed. 
 

Reasons  
 

 Article 8 was applicable, as: (i) the dismissal af-
fected Lôs ability to interact with others and damaged 
her reputation; (ii) public information can implicate 
Article 8 when it is collected/stored by the public au-
thorities; and (iii) the relevant information related to 
private proceedings. 

 All ECRC disclosure decisions are likely to engage 
Article 8, as: (i) the information has been collected/
stored in police records; and (ii) disclosure of relevant 
information is likely to diminish the subjectôs employ-
ment prospects. The proportionality of the proposed 
disclosure must be considered in each case. 

 The police must apply a two-stage analysis, so as 
to consider whether: (i) the information is reliable and 
relevant; and (ii) in light of the public interest and the 
likely impact on the applicant, it is proportionate to 

provide the information. 

 Those who apply for positions that require an 
ECRC cannot be regarded as consenting to their pri-
vacy rights being violated.  Consent is predicated on 
the basis that the right to respect for private life will be 
respected.  Otherwise, legislation could easily circum-
vent HRA rights by effectively curtailing access to 
benefits unless people óconsentô to invasions of their 
rights. 

 The policeôs historic approach towards balancing 
the public interest in protecting vulnerable persons 
and respecting Article 8 rights was flawed, as they 
applied a general presumption that in cases of conflict 
the public interest should generally prevail.  Article 8 
requires that neither consideration be afforded prece-
dence over the other ï each interest should be given 
careful consideration in assessing the proportionality 
of the proposed disclosure. 

 Factors to be considered in assessing proportional-
ity include: (i) the gravity of the relevant information; 
(ii) its reliability; (iii) its relevance; (iv) the existence of 
an opportunity to make representations; (v) the period 
that has elapsed since the relevant events; and (vi) 
the adverse effect of the disclosure. 

 If disclosure may be: (i) irrelevant; (ii) unreliable; or 
(iii) out-of-date, the applicant should be given the op-
portunity to make representations prior to the decision 
to disclose. 

 Lord Scott agreed in the result but differed in rea-
soning, stating that: (i) a presumption prioritising the 
public interest did not breach Article 8; and (ii) the 
consent of the applicant negated any claimed viola-
tion. 
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Disciplinary cases  

16. Operating department practitioner struck 
off for misconduct  
29 October 2009 - Health Professions Council  
Operating department practitioner Mr John Gough 
has been struck off the HPC Register for providing 
falsified information in employment references whilst 
employed by North Cheshire Hospitals NHS Trust. 
 
A panel of the HPC Conduct and Competence Com-
mittee heard how John Gough misled the University 
of Liverpool, the University of Malaya and North 
Cheshire Hospitals NHS Trust into believing that he 
had obtained a PhD qualification. 
 
The panel decided the most appropriate action was 
to strike John Gough from the Register with an in-
terim order granted to cover the appeal period. 
 
Gough was neither present nor represented at the 
hearing. 
 

Cases in the news  

17. Woman, 89, ordered off ambulance  
26 October 2009 ï BBC News  
South Western Ambulance Service has apologised 
for ordering a Somerset woman out of an ambu-
lance. 
 
They refused to take her for an operation as the 
driver apparently said Betty Hawes, 89, was not enti-
tled to the transport because her appointment was at 
her doctor's surgery and not a hospital.  
For full report click here  

 

18. Nurse struck off over cash thefts  
27 October 2009 ï BBC News  
Adrian Mauger, a mental health nurse, has been 
struck off after he stole thousands of pounds from a 
patient in his care.  
 
He stole over £7,000 from the patient's National Sav-
ings account while he was at Portland Care Homes in 
Derby.  
For full report click here  

19. Care home boss in abuse claims  
27 October 2009 - The South Yorkshire Star  
Jane Lesley Harris, manager of a Doncaster care 
home for people with learning disabilities is alleged to 
have punished one of the residents who tore at other 
people's hair by hitting her over the head with the arm 
of the patient whose hair she had just pulled. 
 
The 45-year-old manager is also accused of throwing 
food at the 46-year-old woman when she refused to 
eat. 
 
The woman, whose arm was used to hit her on the 
head at least six times, is unable to speak but was 
heard to be screaming in distress. Harris was heard 
to say to other staff: "I'm sick of her doing this. This is 
what I've taken to doing." 
 
The case continues. 

20. Doctor's notes were 'deplorable'  
28 October 2009 ï BBC News  
Dr Jarlath O'Donohoe currently faces charges of seri-
ous professional misconduct relating to his treatment 
of a toddler at the Erne hospital nine years ago.  
 
An inquest found that 17-month-old Lucy Crawford 
died after the drip she was placed on was misman-
aged.  

For full report click here  

21. Stealing social worker struck off  
28 October 2009 ï BBC News  
Lynne Greenwood, a social worker who stole £52,742 
from a charity she worked for has been struck off the 
professional register.  
 
She took the cash from Creative Support Ltd, which 
provides care for mentally ill people.  
 
She was given an 11-month sentence, suspended for 
two years, in March after being convicted of two 
counts of theft.  
For full report click here  

22. New centre pledges to drive up standards 
of case inquiries  
Universities aim to help services learn les-
sons  
28 October 2009 ï Community Care  
The Centre for Inquiries and Reviews is a new centre 
for inquiries into the deaths of children and vulnerable 
adults. 
 
It is being launched with £10,000 in start-up funding 
from Kingston University to help services learn les-
sons from serious cases. 
For full report click here  

23. Lodger jailed over death of Baby P wins     
appeal and hopes to be free in two years  
28 October 2009 - The Times  

Out in 2 years  
28 October 2009 - Daily Mail  
Full page article about the reduction of sentence of 
Jason Owen involved in the death of Baby Peter Con-
nolly to six years, meaning that he will be freed in two 
more years. 
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24. DH to challenge Europe on overseas 
treatment  
29 October 2009 - Health Service Journal  
The Department of Health is preparing itself for a 
challenge through the European Court of Justice on 
the rights of UK citizens to be treated abroad at the 
NHSôs expense. 

25. Nurse boss stole ú9,600 from four elderly 
people  
29 October 2009 - Irish Independent  
Paula Byrne, Castlerea, Co Roscommon, Ireland 
clinical nurse manager of a Health Service Executive 
facility, was convicted of nine counts of theft from 
older people whom she took into Irish banks and 
prompted  them to withdraw money which she then 
took from them. 

26. Nursery worker names sex victims  
29 October 2009 ï BBC News  
Vanessa George, the nursery worker who abused chil-
dren in her care has named some of her victims, but 
parents still have to wait to find out if their children are 
involved.  
 
Families of children at the nursery have been told of the 
development and police will be interviewing George in 
jail.  
For full report click here  

27. Anger over £700 weekly care bill  
29 October 2009 ï BBC News  
A family is trying to get a health trust to pay for their 
disabled mother's £700 weekly care costs.  
 
Beryl Knafel, 82, of Shrewsbury, had two major strokes 
in January and also has ostioarthritis and dementia.  
 
The NHS since changed its care funding criteria and 
after a six month care review, she was told she would 

have to pay for the care herself.  
For full report click here  

28. Court rules on vetting safeguards  
29 October 2009 ï BBC News  
The Supreme Court has ruled that new vetting checks 
designed to protect children and vulnerable people carry 
a "real risk" of undermining public confidence.  
 
The court gave its ruling in the case of a playground 
assistant who lost her job because police disclosed she 
had been accused of neglecting her child.  
For full report click here  

 
Ed.  To read more of the detail of the case and the 
Supreme Court's decision go to 'Case Reports' - 
there you will see this case reported as R (on the 
application of L) - item 15.  

29. Hospital fall trust fined £10,000  
29 October 2009 ï BBC News  
North East Essex PCT has been fined £10,000 after a 
partially-sighted patient fell from a first-floor hospital win-
dow in Essex.  
 
The retired 68-year-old man sustained a blow to the 
head and broke his pelvis and shoulder in the fall in 
March last year at Clacton Hospital.  
For full report click here  

30. Care review for 214 dead patients  
30 October 2009 ï BBC News  
South Staffordshire Primary Care Trust, is currently car-
rying out an Independent Case Note Review on the 
treatment notes of 214 patients who died at Stafford 
Hospital.  It said 214 reviews had been requested by the 
October deadline and it had employed extra nurses and 
doctors for the work.  
For full report click here  
 

31. Hospital 'neglected' grandfather  
30 October 2009 ï BBC News  
A coroner has demanded an investigation into a Leices-
tershire hospital after ruling that neglect contributed to 
the death of George Angelides, a grandfather.  
 
He died six months after going into the Leicester Gen-
eral for rehabilitation as he recovered from string of ill-
nesses.  Coroner Catherine Mason uncovered concerns 
over nursing standards and record keeping and returned 
a verdict of death by natural causes aggravated by ne-
glect.  
For full report click here  

32. Parents fight in court over life of disabled 
son  
01 November 2009 - The Sunday Times  
Two parents are taking their disagreement over the 
future of their one-year-old son to the High 
Court.  The doctors and mother agree that Baby RB 
quality of life is so low that he should be taken off the 
ventilator which keeps him alive.  If successful, it will 
be the first time the UK courts have ruled life support 
can be withdrawn from a child, not suffering brain 
damage, against the will of a parent. 
 

Children  

33. Child service improvements needed  
26 October 2009 ï BBC News  
The Office for Standards in Education (Ofsted) have 
said that improvements are needed in children's ser-
vices in Cambridgeshire, but its services are mostly 
rated as adequate, with the leadership praised as 
good.  
For full report click here  
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34. Children left as crisis deepens over back-
log in care cases  
26 October 2009 - The Times  
There is a crisis in the care of children; it is taking the 
courts an average of 14 months to decide whether a 
child should be taken into care or fostered.  The CEO 
of Cafcass said the service was on an óemergency 
footingô as it tries to cope with a 47% increase in 
workload after Baby Peter. 

35. The system is on its knees and we need 
more resources now  
26 October 2009 - The Times  
Solicitor Christina Blacklaws provides her personal 
view on the process of looking after children describ-
ing the effect on those grappling with the system 
which is close to ómeltdownô. 

36. Vulnerable youngsters put at risk by 
plans to slash legal aid  
26 October 2009 - The Times  
Frances Gibb, Legal Editor of The Times, writes 
about the warnings sounded last year that if the Gov-
ernment continued on its then course there would be 
a crisis in the courts dealing with family matters and 
children in particular. 

37. The cost of keeping children in the family 
can be life below the poverty line  
26 October 2009 - The Times  
Article about the grandparents who look after chil-
dren full time in order to avoid them being taken into 
care ï 38% live on less than £200 pw, the poverty 
line is £235. 

38. óWe save them Ã40,000 a yearô 
26 October 2009 - The Times  
Case study of grandparents Gordon & Rosemary 
Rawlins who have been looking after their grand-
daughter aged 10 for five years; and who are not 

funded by the council resulting in a saving to the tax-
payer of some £40k.  

39. No Baby P appeal  
27 October 2009 - The Times  
Tracey Connelly, 28, mother of murdered Baby Peter, 
has discontinued her appeal against an indefinite jail 
sentence. 

40. Playgrounds ban parents from looking 
after their own  children  
29 October 2009 - Daily Mail  
Article about Watford Councilôs decision to bar par-
ents from council recreation areas because they had 
not been vetted by the police/CRB/ISA. 

41. The most harrowing job in the world  
29 October 2009 - Daily Mail  
Over a couple of pages journalist Charlotte Metcalf 
reports on the work of Londonôs Child Abuse Investi-
gation Team ï police officers dealing with some of 
the most dreadful cases of child abuse. 

42. Nursery paedophile names abuse victims  
30 October 2009 - The Times  

Nursery abuser torments families from jail  
30 October 2009 - Daily Mail  
Front page article about child abuser Vanessa 
George and the list of childrenôs names of those she 
claims to have abused. 
 
Ed.  George is providing details after the trial 
judge said that he would have in mind when sen-
tencing her later this month whether she had co-
operated with police in identifying those subject 
to her abuse.  

43. This lunacy wonôt save a single childôs 
life  
30 October 2009 - Daily Mail  
Littlejohn comments upon the move in Watford to bar 

parents from playgrounds with their own children be-
cause they have not been checked by the Independ-
ent Safeguarding Authority ï a move he encapsulates 
as ñStalinistò which is distracting attention from the 
guilty. 

44. Crazy law leaves child out in the cold  
01 November 2009 - The Sunday Times  
Jenni Russell writes about her experience where a 12 
year-old boy was left unprotected on a dark winterôs 
night because of the ñlunatic universeò being created 
in order to make society safer.  The distrust created 
by the state requiring citizens to prove they are fit to 
be with vulnerable people ï whether adult or children 
ï is profoundly corrosive.  
 

Conferences & Courses  
To follow next week  
 

Consultations  

45. CQC consults on strategy  
CQC wants your views on how it should use its pow-
ers and resources to achieve the best possible care 
for people across England. 
Consultation on strategy for 2010 -15 
 

Consultation on the Health and Social Care 
Act 2008 Code of Practice for Health and So-
cial Care on the Prevention and Control of 
Infections and Related Guidance and Preven-
tion and Control of Infection in Care Homes 
(a Supporting Guidance Document for Pro-
viders of Adult Social Care)  
Closing Date: 6 November 2009  
Consultation seeking views on a code of practice and 
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supporting guidance that will help providers of health 
care and adult social care to plan and implement 
how they prevent and control healthcare-associated 
infections. It sets out criteria that the Care Quality 
Commission will use to assess compliance with the 
registration requirement. 
For full consultation click here  

 

46. Consultation on the Review of the Mental 
Health (Care and Treatment) (Scotland) Act 
2003 
Closing Date: 6 November 2009.  
The Scottish Government is consulting on a review 
of the 2003 Mental Health Act.  
For full consultation click here  

 

47. A consultation on proposals to discon-
tinue some current inpatient and outpatient 
collections  

Closing Date:  1 December 2209  
This consultation seeks views on proposals to dis-
continue some current inpatient and outpatient data 
collection. 
For full consultation click here  
 

48. A public consultation on the DPP's      
interim policy for prosecutors on assisted 
suicide  
Closing Date: 16 December 2009  
The message from Keir Starmer QC the Director of 
Public Prosecutions sent the following to Court Cir-
cuit Leaders. 
 
Dear Sir/Madam 
 
I have now published my interim policy on the of-
fence of assisted suicide and launched a public con-
sultation exercise in order to seek the views of every-
one who wants to comment. 

I thought you would like to have a copy of the policy, 
together with a document that sets out the ways in 
which I am asking people to send in their views.  You 
may wish to forward this policy to anyone who you 
think might be interested to send in their comments. 
 
During and after the public consultation period, which 
is to run between 23 September and 16 December 
2009, my team shall be considering all the responses 
that we receive.  After that, I will consider whether, 
and if so, how to amend the policy. 
 
I intend to publish a summary of responses and the 
final policy on this very sensitive area of the law by 10 
March 2010. This will be available on the CPS web-
site: www.cps.gov.uk  
 
I look forward to hearing from you if you would like to 
comment on the specific interim policy that has been 
published. 
 
KEIR STARMER QC  
DIRECTOR OF PUBLIC PROSECUTIONS  
 
Ed.  The consultation document and the instruc-
tions document are available on the following we-
blink: http://www.cps.gov.uk/consultations/
as_index.html  
 

49. Revising the National Minimum Stan-
dards for Adoption, Children's Homes and 
Fostering  
Closing Date: 17 December 2009  
Consultation that seeks views on proposed revisions 
to the national minimum standards for adoption, chil-
dren's homes and fostering. It also asks for com-
ments on how to improve the standards further. 
For full report go to http://www.dcsf.gov.uk/consultations/
index.cfm?
ac-

tion=consultationDetails&consultationId=1662&external=no&
menu=1  
 

50. Consultation on our strategy for 2010 -15  
Closing Date: 24 December 2009  
The Care Quality Commission wants to get views on 
how it should use our powers and resources to achieve 
the best possible care for people across England. 
For full consultation click here   
 

51. Proposals for Adult and Community 
Learning Inspections from 2010: Consulta-
tion  
Closing Date: 29 December 2009  
Consultation seeking views on how Ofsted proposes 
to develop and use the common inspection frame-
work to focus on improvement in adult and commu-
nity learning and to ensure inspections for providers 
who offer a range of programmes are coherent. 
For full cosultation click here  
 

52. Direct Payment for Health Care: A consul-
tation on proposals for regulations and guid-
ance 
Closing Date: 8 January 2010  
Consultation wanting views on the governmentôs pro-
posals for piloting direct payments for health care. 
This is part of the wider pilot programme to explore 
personal health budgets announced in High Quality 
Care For All.  
For full consultation click here  

 

53. Implementing the Health Act 2006: Re-
view of fees for applications to provide phar-
maceutical services in England - Consulta-
tion document  
Closing Date: 12 January 2010  
A consultation wanting views on the impact of charg-
ing on the NHS, pharmacy and appliance contractors 
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and applicants and whether or not the current fees 
represent a fair contribution to NHS costs.  
For full consultation click here  
 
54. Complaints About Ofsted's Work:       
Proposed improvements to the process ï 
Consultation  
Closing Date: 13 January 2010  
A consultation seeking views on proposals to im-
prove arrangements for the handling and investiga-
tion of concerns about its work and the conduct of its 
staff. 
For full consultation go to http://www.ofsted.gov.uk/Ofsted -
home/Publications -and-research/Browse -all -by/Documents -
by-type/Consultations/Complaints -about -Ofsted -s-work -
proposed -improvements -to-the-process  

 
55. NICE: Current consultations  
To browse through consultations go to  
http://www.nice.org.uk/page.aspx?=consultations.current  

 

Care Quality Commission , 
CSSIW &  
Scottish Care Commission  

56. Patients 'at risk over drug data'  
27 October 2009 ï BBC News  

Patientsô medicines should be better man-
aged after leaving hospital  
27 October 2009 ï CQC  
A study by the Care Quality Commission has re-
vealed that patients leaving hospital could be put at 
risk of harmful reactions to drugs due to poor com-
munication between hospitals and GPs. 
  
The CQC found hospitals mostly failed to fully pass 
on details of medication after polling 280 GPs and 

visiting 12 NHS trusts.  
For full report click here  
For CQC report go to http://www.cqc.org.uk/newsandevents/
newsstories.cfm?
cit_id=35475&FAArea1=customWidgets.content_view_1&usecac
he=false  

57. Annual Returns December 2009  
27 October 2009 ï SCC  
The Scottish Care Commission says that paper copies 
will now only be available to childminding services, after 
looking at the formats of annual returns that were sub-
mitted at the beginning of 2009.  
 
After consultation with service providers and umbrella 
organisations, the Commission decided to stop produc-
ing the paper copy of the annual return for daycare of 
children services and sent a letter to the services who 
indicated that they would prefer to retain the paper copy 
explaining the decision. 
For full report click here   

58. CQC will face ótricky decisionsô on failing 
services  
28 October 2009 - Health Service Journal  
The Care Quality Commission has some ñtricky deci-
sionsò ahead on using its powers to shut down failing 
services, its chair has admitted. 

59. Response to consultation on the frame-
work for the registration of health and adult 
social care providers and consultation on 
draft Regulations, have been published by 
DH 
29 October 2009 - DH 
For full report click here  

60. Caring About Health  
29 October 2009 ï SCC  
Health Scotland has updated Caring About Health - 
Improving the health of looked after children in Scotland.  
For full report click here   

Dementia  

61. I told her we were going to a hotel 
break.   Then, as i left the love of my life in a 
care home, I sobbed my heart out...  
24 October 2009 - Daily Mail  
Former television broadcaster, John Suchet, reports 
the distress of taking his wife, Bonnie, into a care 
home where she will now be cared for.  He talks of 
his frustrations and disappointment at not being able 
to care for her himself as the early onset dementia 
took greater grip on her. 

62. GPs forced to overprescribe dementia 
drugs - survey  
29 October 2009 ï Mental Health Foundation  
A snapshot survey undertaken by the Mental Health 
Foundation found that some health trusts are failing to 
help drive down the use of "chemical cosh" drugs for 
dementia patients. 
For full report click here  

63. Dementia: A guide to ethical care  
November 2009 - Care Management Matters  
Prof. Tony Hope writes over a number of pages about 
a range of issues including restraint, balancing risk 
and freedom, sexual relationships and decision mak-
ing. 

Ireland, Scotland & Wales  

Ireland  

Nothing to report  

Scotland  

Nothing to report  
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Wales 

Nothing to report  

Learning Disabilities  
64. Surge in Downôs pregnancies is followed 
by surge in terminations  
27 October 2009 - The Times  

Downôs cases soar as women delay a family 
27 October 2009 - Daily Mail  
Over the past 20 yrs there has been a sharp rise in 
Downôs syndrome pregnancies and an increase in 
terminations.  However, the percentage of termina-
tions by women carrying a child with the condition 
has remained unaltered. 

65. Whatever the choice, it must be informed  
27 October 2009 - The Times  
Carol Boys, chief executive of the Downôs Syndrome 
Association,  says that any and all decisions con-
nected to Downôs syndrome diagnostic tests need to 
be óinformedô. 

66. All a parent needs is love  
27 October 2009 - The Times  
Case study of Simon Barnes and his son, Eddie, who 
has Downôs syndrome and, who he tells readers, 
lives a full and rewarding life. 

67. Learning Disability Coalition: Green     
paper fails younger adults  
Director Anthea Cox warns policy will not 
help learning disabled adults excluded by 
eligibility criteria  
28 October 2009 ï Community Care  
Anthea Cox, director of the Learning Disability Coali-
tion has reiterated her concerns that the Govern-
ment's adult care funding green paper does not ad-

dress current and future shortfalls in funding for dis-
abled adults of working age. 
For full report click here  

68. My Downôs son has a right to lifeéand to 
be loved  
30 October 2009 - Daily Mail, Letters  
Louise Holden writes about her views on the choice 
to parent a child with Downôs Syndrome and com-
pares his progress with that of the children of herself 
and her husband (who each have two children from 
previous marriages). 

Legislation Update  

69. Landmark Autism Law Passed  
27 October 2009 - Foundation for People with 
learning Disabilities  
The Autism Bill passed its final stage in the House of 
Lords to become England's first ever disability-
specific law. 

NATIONAL HEALTH SERVICE, ENGLAND  

70. The Health and Social Care Act 2008 
(Regulated Activities) Regulations 2009  
29 October 2009 ï OPSI  
For full legislation click here  

PUBLIC HEALTH, ENGLAND  

71. The Health and Social Care Act 2008 
(Regulated Activities) Regulations 2009  
29 October 2009 ï OPSI  
For full legislation click here  

SOCIAL CARE, ENGLAND  

72. The Health and Social Care Act 2008 
(Regulated Activities) Regulations 2009  
29 October 2009 ï OPSI  
For full legislation click here  

Mental Capacity  

Nothing to report  
 

Mental Health  

73. Making equality a reality in mental health  
27 October 2009 ï BBC News  
Viewpoint article by Dr Dave Anderson, Chair of Old 
Age Psychiatry, Royal College of Psychiatrists.   
For full report click here  

74. Mental Health Foundation welcomes new 
depression guidelines  
28 October 2009 - Mental Health Foundation  
In response to the launch of new NICE guidelines for 
the treatment of depression in adults, and people with 
a chronic physical health problem, Simon Lawton-
Smith, Head of Policy for the Mental Health Founda-
tion said: 
  
ñThere is much to be welcomed in these guidelines, 
especially with the recession creating extra pressures 
and anxieties for millions of people across the UK. 
  
ñBut a real commitment will be needed by all con-
cerned to make sure NICEôs recommendations reach 
the frontline.  For example, talking therapies such as 
CBT have been recommended by NICE for many 
years but their availability is still limited in many ar-
eas.  
  
ñNICEôs recommendations must be matched by a 
rock-solid commitment by government and local Pri-
mary Care Trusts on long-term funding for the Im-
proving Access to Psychological Therapies (IAPT) 
programme. The guidance will be seriously compro-
mised unless the services are there on the groundò. 
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ñWe particularly welcome the recognition that mental 
and physical health are two sides of the same 
coin.  Exercise is recommended as a treatment for 
depression while psychological therapies are to be 
offered for people with chronic physical condi-
tions.  Treating mental health with and alongside 
physical health makes sense and is more effective, 
and such an approach is long overdue.ò 

75. Mental health charity welcomes ground-
breaking diet study  
01 November 2009 - Mental Health Foundation  
Commenting on the óDietary pattern and depressive 
symptoms in middle ageô study by researchers from 
University College London, Dr Andrew McCulloch, 
Chief Executive of the Mental Health Foundation , 
said: 
  
ñThis study adds to an existing body of solid research 
that shows the strong links between what we eat and 
our mental health. The mind and body are often 
separated but the brain, just like the heart or liver, is 
an organ that needs nutrients to stay healthy and 
functional.ò 
  
Research studies important  
ñMajor studies like this are crucial because they hold 
the key to us better understanding mental illness, 
which enables us to find out how we can both treat 
and prevent widespread mental health problems like 
depression, anxiety and dementia. 
  
ñWe need to take notice of international dietary stud-
ies. People living in some countries in other parts of 
the world have very different diets to people in the 
UK. There is a lot to be gained from researchers 
around the globe assessing the impact that different 
diets can have on mental health.ò 
 

UK population is consuming less nutritious, fresh 
produce and more saturated fats and sugars  
ñThe UK population is consuming less nutritious, 
fresh produce and more saturated fats and sugars. 
Significant changes in the way food is produced and 
manufactured have reduced the amounts of essential 
fats, vitamins and minerals we consume. New sub-
stances, such as pesticides, additives and trans-fats 
have also been introduced to the diet. This imbalance 
combined with a lack of vitamins and minerals is as-
sociated with depression as well as concentration 
and memory problems. 
  
ñWe are particularly concerned about those who can-
not access fresh produce easily or live in areas where 
there are a high number of fast food restaurants and 
takeaways. Groups to which we need to pay real at-
tention include those on a low income and the unem-
ployed.ò 
  
Government needs to educate the general public  
ñThe findings of this study will come as a surprise to 
many because the links between diet and mental 
health are still relatively unknown. The Government, 
as part of its ten year plan to tackle mental illness by 
2020, needs to educate individuals and families more 
about how they can look after their mental health to 
prevent common problems such as depression and 
dementia. 
  
ñThere are things that people can do to ensure that 
they eat the necessary nutrients to keep the brain 
healthy. The same diet that is widely accepted to be 
good for your physical health is also good for your 
mental health. A healthy balanced diet includes lots 
of different types of fruit and vegetables, wholegrain 
cereals, nuts and seeds, meat and dairy from exten-
sively reared sources and oily fish from sustainable 
fisheries.ò 
  

Findings taken from Feeding Minds*, a report 
from the Mental Health Foundation:  

¶ Over the last 60 years or so there has been a 34 
per cent decline in UK vegetable consumption 
with currently only 13 per cent of men and 15 per 
cent of women now eating at least five portions of 
fruit and vegetables per day. 

¶ People in the UK eat 59 per cent less fish - the 
main source of omega 3 fatty acids - than they did 
60 years ago. 

¶ Women reported eating healthy foods, including 
fresh vegetables, fruit or fruit juice and meals 
made from scratch, more often than men, who 
tend to eat more takeaways and ready meals. 

¶ Younger people are more likely than older people 
to report daily mental health problems, as are 
those in social class DE, those on a lower income, 
those who are not in paid employment and those 
who are not married. 

 
Nearly two thirds of those who did not report daily 
mental health problems eat fresh fruit or fruit juice 
every day, compared with less than half of those who 
did report daily mental health problems. This pattern 
was similar for fresh vegetables and salad. 
  
Nutritional advice  
A web guide providing recipes and nutritional advice 
to help people manage their mental well-being can be 
found at www.mentalhealth.org.uk/feedingminds 
 
Feeding Minds: the impact of food on mental health 
(Mental Health Foundation, January 2006). 
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Miscellaneous  

76. Computer fitness gets approval  
26 October 2009 ï BBC News  
The Nintendo Wii Fit Plus is the first computer game 
to be given approval from the Department of Health.  
 
It will now carry logos from the Change4Life cam-
paign, which is trying to get people interested in ex-
ercise and healthy eating.  
For full report click here  

77. Futuristic telecare key to lower care 
costs and independent living  
26 October 2009 ï NCF 
Robopets and talking coffee tables are just two of many 
futuristic telecare technologies that councils could look 
at using in the future to cut down on care home bills 
and keep older people living at home for longer. 
For full report click here  

78. Using Your Revised Disability Equality 
Scheme to Improve the Lives of Disabled 
People  
27 October 2009 ï Equality and Human Rights 
Commission  
The Equality and Human Rights Commission is ex-
pecting public authorities to fulfil their legal obliga-
tions under the Disability Equality Duty to enable 
them to deliver real improvements to the lives of dis-
abled people. 
For full report go to http://www.equalityhumanrights.com/
uploaded_files/PSD/using_your_revised_des_new.doc  

79. Charging for residential care: the prop-
erty disregard and partners under 60  
27 October 2009 ï DH 
A letter that seeks views on the proposal to amend the 
1992 regulations to reflect the longstanding policy and 
practice of disregarding property where a partner aged 

under 60 continues to reside in the family home. 
For full report click here  

80. The healing power of positive language  
27 October 2009 ðBBC News  
Case report about Jan Alcoe and when she was diag-
nosed with a difficult-to-treat cancer three years ago. 
 
She said that she was shocked by the frightening 
metaphors that doctors and nurses would use to de-
scribe the treatment she was going to have and said 
"The words were overwhelmingly negative,". 
  
Read the article to find out how she turned her illness 
round. 
For full report click here  

81. Doctors practise óslow euthanasiaô on dy-
ing patients  
28 October 2009 - The Times  
In a poll conducted by Prof. Clive Seale, Queen Mary, 
University of London, of 2,786 doctors 18.7% said 
that they use medication to invoke ñcontinuous and 
deep sedationò in a dying patient for hours or days at 
a time. 

82. Training in best practice will vastly im-
prove palliative care  
28 October 2009 - The Times  
Baroness Finlay, Prof. Of Palliative Medicine, Cardiff 
University, talks of training and good practice and 
draws distinctions with the practise in Holland where 
euthanasia is legal. 

83. Swiss plan to crackdown on suicide tour-
ism that could spell the end for Dignitas 
Clinic  
29 October 2009 - The Times  
Two draft Bills have been put forward by the Swiss 
which, if enacted, will bring clinics such as Dignitas 

and Exit under stricter regulation or force them to 
close. 

84. They are running against the tide of mod-
ern life  
29 October 2009 - The Times  
Melanie Reid writes that the motivation behind the 
Swiss move is an embarrassment at the label ódeath 
tourismô; and that if the new law is enacted they will 
move against the tide of modern life and deny many 
people of knowing the possibility exists for them to 
end their own suffering, even if they never use it.  

85. Smoking cessation funding safe following 
furious letter  
29 October 2009 - Health Service Journal  
The NHS will continue to fund the ñmost effective 
smoking cessation intervention in the UKò following a 
furious letter from dozens of public health bodies and 
royal colleges. 

86. 'Unacceptable' teeth health gap  
30 October 2009 ï BBC News  
The British Dental Association is warning that there is an 
"unacceptable and growing chasm" between good and 
poor dental health in the UK.  
 
The report also suggested that greater focus is needed 
on prevention, especially in children living in deprived 
areas.  
For full report click here  

87. Patient records to be more secure  
30 October 2009 ï BBC News  
Health and Social Services Chief Officer has declared 
that information about Guernsey patients will be securer 
and better organised from this weekend forward.  
 
He said the electronic health and social care records 
project cost £3.9m and would eventually lead to the end 
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of paper files and referrals.  
For full report click here  

88. The 2009 /10 edition of the  Laing's 
Healthcare Market Review  published   
30 October 2009 - Laing & Buisson   
With its authoritative commentary on each of the ma-
jor independent sector markets (acute medical/
surgical hospitals, medical insurance, mental health 
& learning disability hospitals & care homes, elderly 
care and primary care), plus a directory packed with 
useful information on the independent healthcare 
sector, Laing's Review is a must for your bookshelf. 
View Details  for further information and on-line pur-
chase at 5% discount. 

89. Councils and NHS urged to drive joint 
funding  
30 October 2009 - Health Service Journal  
Councils and the NHS should examine how joint 
funding could help improve health and social care 
outcomes, according to an Audit Commission report. 

90. Surgeon who may have been a nose 
ahead of the Greeks  
30 October 2009 - The Times  
As a bit of light relief in these pages, India is laying 
claim to the worldôs first rheinoplasty (nose-job to you 
and me) performed by Sushruta who lived at about 
600BC 

91. Supermarket offers cut -price coffins (no 
returns allowed)  
31 October 2009 - The Times  
USA retailer Wal-Mart, owner of ASDA, is offering 
steel caskets for as little as $895 (£540). 
                                                                        
Ed.  Another business (undertakers) learn that 

they are no longer a órecession proof businessô 
as retailers strive to bring down the cost of dying.  

92. The secret court of living hell  
01 November 2009 - The Mail on Sunday  
Following the expos® in last weekôs MoS (see BHCR 
Vol 4, Issue 44, item 93) Justice Secretary, Jack 
Straw, has pledged to review the Court of Protection 
ï Sir Mark Potter, president of the Family Division, 
has been directed to review the workings of the 
Court. 

93. Thousands misled into cancer surgery  
01 November 2009 - The Sunday Times  
Advice about breast cancer screening has been re-
written after it was shown that thousands of women 
have been misled into having unnecessary sur-
gery.  The advice relates to ductal carcinoma in situ.  

94. Protect yourself against theft  
November 2009 - Care Management Matters  
David Bonehill, Claims & Risk Services Director, Ec-
clesiastical Insurance, writes about steps one should 
consider in an economic downturn to reduce threats 
to your own and your service usersô assets. 
 

NHS 
95. GPs to receive swine flu vaccines  
26 October 2009 ï BBC News  
Swine flu vaccines are being delivered to GP surger-
ies so that 12m "priority" patients can be immunised.  
 
The supplies means that UK family doctors to start 
offering the jab to people with health problems or 
damaged immune systems and pregnant women.  
For full report click here  

 

96. NHS endorses exercises in video game  
26 October 2009 - The Times  
The Nintendo Wii Fit Plus has been endorsed by DH; 
not for the video games, but the exercise.   

97. Talks begin on direct payment personal 
health budgets  
26 October 2009 - Health Service Journal  
Care services minister Phil Hope announced consul-
tations with PCTs to consider schemes for direct pay-
ment personal health budgets. 
 
The aim is to give people more choice and control 
over how money is spent on their care. 

98. Trauma network is planned for NHS  
27 October 2009 ï BBC News  
A network of NHS centres to deal with the most seri-
ously injured patients could be set up in the East Mid-
lands.  
 
NHS bosses want to build a system of trauma units in 
Leicester, Derby, Nottingham and Lincolnshire 
equipped to give life-sustaining treatment, as at the 
moment, a major trauma casualty - one who has less 
than a 10% chance of survival - would have to travel 
out of the region to get specialised care.  
For full report click here  

99. CQC criticises discharge summaries  
27 October 2009 - E-Health Insider  
The Care Quality Commission has become the latest 
organisation to despair over the state of discharge 
summaries. A study of 12 primary care trusts found 
their GPs are still receiving inaccurate, incomplete 
and late summaries more often than not.  
 
The CQC study doesn't just point the finger at hospi-
tals, however. It found that in a significant minority of 
practices, administrative and clerical staff are still be-
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ing used to update records ï and there is not enough 
evidence to decide whether doctors are overseeing 
them effectively or not.  

100. Hospitals to replace nurses with lower 
paid assistants to cut costs  
28 October 2009 - Health Service Journal  
A number of NHS hospitals are planning to replace 
an increasing number of trained nurses with cheaper, 
unregistered ónursesô paid at a lower rate. 

101. CQC will face ótricky decisionsô on fail-
ing services  
28 October 2009 - Health Service Journal  
The Care Quality Commission has some ñtricky deci-
sionsò ahead on using its powers to shut down failing 
services, its chair has admitted. 

102. NHS body cleared of bully claims  
28 October 2009 ï BBC News  
An independent review has cleared the Lincolnshire 
NHS authority of "bullying and harassing" hospital 
managers.  
 
The review took place after claims a bullying culture 
at the East Midlands Strategic Health Authority 
(SHA) was endangering patients' lives.  
For full report click here  

103. NHS assaults 'not taken seriously'  
29 October 2009 ï BBC News  
The NHS has been accused by Unison of not doing 
enough to protect staff from a daily barrage of punches, 
slaps and kicks.  
 
Despite a promise of a "zero tolerance" approach, there 
has only been a 0.5% increase in criminal sanctions 
against offenders in the last three years.  
For full report click here  

 

104. Hospital superbug rate drops 90%  
30 October 2009 ï BBC News  
NHS Bournemouth and Poole Trusts say that cases of 
the superbug MRSA have fallen by 90% in Bourne-
mouth and Poole over the past two years. 
  
The Trust contributed it to constant monitoring and the 
"high quality of their cleaning services".  
For full report click here  

105. NHS Inpatient and Outpatient Hospital 
Waiting Times and Waiting Lists - Updated  
October 2009 ï DH 
Page linking to statistics on inpatient and outpatient hos-
pital waiting times in NHS organisations in England. 
For full report click here  

106. Patients' 'right' to private care  
31 October 2009 ï BBC News  

Private health on the NHS  
Patients who wait too long will get private 
care on NHS  
31 October 2009 - The Times  
The Cabinet has agreed that patients who do not get 
treatment within 18 weeks of a GP referral will be 
given the legal right to free private care, cancer pa-
tients will receive funding if not seen by an NHS spe-
cialist within two weeks of a GP referral.  Government 
will try to get legislation in place before the general 
election next year. 
For full report click here  

107. Patient left locked in ambulance  
31 October 2009 ï BBC News  
NHS bosses have apologised to a patient in Manches-
ter who was locked in an ambulance for five hours after 
the driver forgot about him and went home. 
  
The 65 ïyear old man, was stranded at Sharston ambu-
lance station, Wythenshawe, after he was collected by 

an ambulance from Manchester Royal Infirmary.  The 
alarm was raised when he failed to return to the care 
home where he lives.  
For full report click here  

108. Hospitals 'feel swine flu strain'  
1 November 2009 ï BBC News  
Sir Liam Donaldson has expressed his concern that 
hospitalôs intensive care wards are currently under "a lot 
of pressure" as a result of the swine flu pandemic.  
 
Sir Liam Donaldson said a shortage of beds was a 
"concern" as more people are being hit with severe 
symptoms.  
For full report click here  

109. Making operations smoother and safer  
1 November 2009 ï BBC News  
The NHS is learning from the aviation and automotive 
industries as it introduces new safety protocols to re-
duce the risk of accidents in the operating theatre.  
For full report click here  
 

Nursing  

Nothing to report  
 

Older People  

110. Elderly centre in funding crisis  
28 October 2009 ï BBC News  
The Active Age Centre in Clubmoor is in danger of 
closure due to a funding crisis.  It currently runs activi-
ties, classes and social events and has been de-
scribed as a "lifeline".  
 
Age Concern said it would have to close the centre in 
November because of the loss of a £150,000 grant 
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from Liverpool Primary Care Trust (PCT).  
For full report click here  

111. Millions of older people miss out on fi-
nancial help  
28 October 2009 ï NCF 
Age Concern and Help the Aged say that millions of 
older people are still missing out on financial help they 
are entitled to. 
 
Hundreds of thousands of pensioners with small sav-
ings are in for a benefit boost of up to £8 a week thanks 
to new rules coming into force next week, which means 
an estimated 540ā000 pensioner households will see 
their income increase by an average of £4 a week from 
November. 
For full report click here  

112. Attacks prompt call for checks on eld-
erly  
29 October 2009 - Irish Independent  
Following a spate of attacks on older people, some 
of which may have resulted in deaths, have 
prompted a call for neighbourly conduct and for citi-
zens to check on older neighbours.  

113. Vetting stops pupils caring for elderly  
01 November 2009 - The Sunday Times  
The tradition of school pupils visiting older members 
of the community, for a chat or to help with house-
hold chores is under threat by the overzealous Police 
checks.  Schools concerned that both the pupils and 
older people will have to be vetted have already be-
gun to abandon the visits. 
 
Ed.  This Government, as I have said many times 
before acted too swiftly in relation to the per-
ceived threats of abusers.   All manner of 
schemes which positively benefit society are be-
ing sacrificed in the head -long rush to assure 

protection.   It is high time that politicians woke 
up.   This can never be a zero -sum game and if we 
continue attempts to achieve a situation where 
there are no risks, society will be broken in the 
quest.  

114. Progress on elderly housing care  
30 October 2009 ï NCF 
A scheme that aims to provide over 500 sites for the 
elderly and vulnerable who need some care but do not 
want to go into a home has moved closer in reach.  
 
Hampshire County Council said its original target of 400 
sites by 2011 for the "extra care" housing has been in-
creased to 573, with contracts being put out to tender. 
For full report click here  

115. Elderly care gets top billing at party con-
ferences, but at what cost?  
October 2009 - Community Care Market News  
Article looking at what each of the major political par-
ties said about care of/for older people should they 
become the Government after the next General Elec-
tion in the first half of 2010.  A number of leaders 
from the field of social care express their views in the 
form of quotes. 
 

Parliament  
 
03.11.09 ï HoC - Westminster Hall; Specialist care 
for muscular dystrophy patients - Mrs Caroline Spel-
man  
 
03.11.09 ï HoL - Welfare Reform Bill - Third reading 
 
04.11.09 ï HoC - Westminster Hall; Support for per-
sons disabled by thalidomide - Charlotte Atkins 
 

05.11.09 ï HoC ï Health Select Committee; Witness
(es): Raphael Wittenberg, Personal Social Services 
Research Unit, London School of Economics and Po-
litical Science, and Professor Carol Jagger, Leicester 
Nuffield Research Unit, University of Leicester; Rich-
ard Humphries, The Kingôs Fund, James Lloyd, Social 
Market Foundation, and Donald Hirsch (at 11.15 
a.m.)  
Location: The Wilson Room, Portcullis House    
 
05.11.09 - HoL ï Oral Question; Disabled students 
and the student loans system 
 

Social Care  
116. Local Authority Social Care Pandemic 
Flu Self -assessment Survey - Updated  
23 October 2009 ï DH  
A letter inviting local authorities to participate in a so-
cial care self-assessment survey. 
For full report click here  

 

117. DH considers national social worker of 
the year award  
26 October 2009 ï Community Care  
The Department of Health is considering whether to 
start up a Government-sponsored social worker of the 
year award in England. 
 
The new category, would be the first of its kind for the 
profession and would be added to the annual 
Skills for Care Accolades or Health and Social Care 
Awards, which recognise the work of teams and em-
ployers but have few individual categories. 
For full report click here  
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118. Use of resources in adult social care: A 
guide for local authorities  
27 October 2009 ï DH 
A guide aiming to stimulate discussion and debate for 
local authorities on how to commission and shape ser-
vices for tomorrow by making best use of resources.  
For full report click here  

 

119. Health and Social Care Workers and 
Pandemic Influenza: Information for staff 
who are pregnant or in other at -risk groups  
28 October 2009 ï DH  
Guidance giving advice on protecting healthcare em-
ployees who are pregnant or in one of the other at 
risk groups identified for swine flu 
For full report click here  

 

120. Age Concern and Help the Aged com-
ment on Demos survey showing that four 
out of five care users don't understand the 
personal budgets system  
28 October 2009 ï Age Concern  
Andrew Harropā Head of Public Policy for Age Concern 
and Help the Agedā said: 
 
ñGiving people more choice and control through receiv-
ing an individual budget as a cash payment is a good 
thing; however not everyone will want them.ò 
 
ñFor many older peopleā care is often organised in a 
short period of timeā often following a hospital admis-
sion.  An older person with new care needs wonôt al-
ways know how theyôre going to manage when they get 
home.  Older peopleôs care needs often change more 
frequently than younger adultsā so while some may wel-
come the opportunity to manage their own budgetsā 
many others wonôt.ò 
 

ñIf the roll out of personal budgets is to be successful 
among older peopleā the Government needs to ensure 
that appropriate support is available at the right time to 
help them make informed decisions about buying their 
own care.ò 
For full report go to http://www.ageconcern.org.uk/AgeConcern/
demos -survey -comment -281009.asp 

121. Standards published for new adult and 
social care regulations  
Department of Health publishes require-
ments for new registration system  
29 October 2009 ï Community Care  
The Department of Health has published the new re-
quirements that health and adult social care providers 
must meet in order to operate under the new registra-
tion system. 
 
These detail the new framework against which the Care 
Quality Commission will regulate providers of health and 
adult social care.    
For full report click here  

122. A response to consultation on the 
framework for the registration of health and 
adult social care providers and consultation 
on draft regulations  
29 October 2009 ï DH  
This document provides the Government's response to 
the consultation that was held during spring 2008: the 
future regulation of health and adult social care in Eng-
land: a consultation on the framework for the regulation 
of health and adult social care, on the new registration 
framework to be introduced from 2010; and 
 
it launches a consultation on the wording of the draft 
Regulations on the scope of registration and the regis-
tration requirements that we are planning to set before 
Parliament this year under the Health and Social Care 
Act 2008.  

The consultation will run from 30 March to 29 May 2009. 
For full report click here  

123. Health and social care should focus on 
outcomes - Audit Commission  
30 October 2009 ï NCF 
The Audit Commission says that instead of concentrat-
ing on the mechanics of joint financing and the proc-
esses of partnership, councils and the NHS should look 
at how their joint funding can improve people's lives. 
For full report click here  

124. MPs concerned about adult social care 
funding models  
Health select committee probes government 
plans for adult social care  
30 October 2009 ï Community Care  
MPs on the Health Select Committee have aired their 
doubts about the governmentôs funding models for a 
reformed adult social care system. 
For full report click here  

125. Government 'must improve pay' to raise 
quality in home care  
Provider questions attempts to professional-
ise workforce  
30 October 2009 ï Community Care  
Les Clarke, director of older peopleôs services at Hous-
ing 21, is calling for ministers to "face up to the truth" 
that imposing skills and knowledge requirements would 
not raise standards unless remuneration was improved. 
For full report click here  

126. A response to consultation on the 
framework for the registration of health and 
adult social care providers and consultation 
on draft regulations  
October 2009 ï DH 
A document providing the Government's response to 
the consultation that was held during spring 2008: the 
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future regulation of health and adult social care in Eng-
land: a consultation on the framework for the regulation 
of health and adult social care, on the new registration 
framework to be introduced from 2010. 
For full report click here  
 

Workforce  

127. Sleep ins ï working Time Regulations 
and the National Minimum Wage  
November 2009 - Care Management Matters  
Raynor Jones writes about the current position of 
NMW in circumstances of sleeping staff and the con-
sequences for statutory rest periods ï still inconsis-
tent, still uncertain. 
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With friends like theseé 
 
Insurance subrigation  
An ancient concept, dating from at least Roman 
times, still figures in standard insurance policies.  
The underlying idea is simple: if Augustus owes 
Brutus 50 talents, and Caesar pays Augustusô 
debt, then Caesar can look to Augustus for reim-
bursement.  
 
Thus it is a standard condition of liability insur-
ance cover for the insurer who has paid its in-
sured to use the insuredôs name to conduct legal 
action to try to recover what it has paid or may 
have to pay out.  In legalese, the insurerôs right to 
do this is known as ñsubrogationò. 
 
Importance of subrogation  
Why should this concern an insured, whose insur-
ance claim has been paid and who might therefore 
have no further interest in the matter?  Because in 
taking over the insuredôs name, and the insuredôs 
claim against a third party, the insurer chooses the 
solicitors to be instructed to deal with the subrogated 
matter.  And why should this concern the insured?  
Because he becomes the client of the solicitors that 
his insurers have chosen, without consultation with 
him.  He becomes one of two clients, who are enti-
tled to be treated equally, despite the fact that only 
one (the insurer) is paying the legal bills. 
 
In most instances, the interests of the two clients, 
insurer and insured, are - and remain - the same 
throughout the conduct of the case.  After all, the 
insurer is standing in the shoes of the insured, just 
running the case in order to get back what has been 
paid out to the insured, or defending the insured in 
order to avoid having to pay anything to a claimant in 

 
 
 
litigation.  Using one solicitor instead of two saves 
time and expense.  So there is no problem. 
 
What happens if the insurer doesnôt confirm 
cover?  
However, the situation can arise where an insurer 
has been notified of a claim, wishes to take control of 
court or other action, but does not wish to confirm 
cover.  In other words, the insurer may not have de-
cided whether the insured is entitled to be indemni-
fied under the policy.  When this happens, the insurer 
appoints a solicitor to act, representing the insured, 
but at the same time also instructs the solicitor to ad-
vise insurers on issues that might arise between in-
surer and insured.  Such issues typically include non-
disclosure at inception or on renewal; whether the 
circumstances giving rise to the claim should have 
been notified in an earlier year or to a previous in-
surer; whether there has been timely notification of 
the claim.  A less typical, but even more important 
issue is fraud, if proved. 
 
Insurerôs reserved rights 
In these situations, the solicitor will write to the in-
sured to inform him that the solicitor has been in-
structed by insurers to act in the matter; the solicitor 
may include in his letter a statement of the insurerôs 
reservation of rights.  Such reservation should sound 
a warning bell to the insured.  Reading it, he is put on 
notice of a potential conflict of interest as between 
himself and his insurer.  This is not necessarily disas-
trous ï the reservation may be no more than a pro-
tective measure to cover the insurerôs position while 
facts are investigated, for instance, that a claim is 
properly brought in relation to the correct policy year.   
 

 
 
 
It is important nevertheless for the insured to know 
where he stands.  This is particularly the case if it 
turns out that the appointed solicitor has been in-
structed by the insurer: 
 
(1) to conduct a case on behalf of the insured, and  
(2) to advise his insurer client separately on so-called 
ñcoverageò issues.   
 
Conducting a case on behalf of an insured includes 
reporting to the insurer on policy aspects; after all, it 
is the contract of insurance between insurer and in-
sured that underlies the whole relationship.  What is 
different about a separate instruction to advise on 
coverage is that it excludes the insuredôs interests 
because he is not a client of the solicitor so in-
structed. 
 
In practical terms, the insured has very little say and 
even less choice in the matter of the conduct of his 
defence.  But all is not bleak.   
 
Will you be exploited?  
The general law does not condone the exploitation of 
an insured in a situation of conflict of interest.  Al-
though insureds are subject to duties of good faith 
and/or duties to co-operate with insurers, the exis-
tence (and performance) of such duties does not give 
insurersô legal advisers free rein to extract information 
from insureds and then use this information against 
them.   
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With friends like theseé
(continuedé) 
 
Solicitors are subject to a duty to keep confidential 
the information they obtain from their clients.  In liti-
gation, confidential information is ñprivilegedò from 
disclosure in the case unless it is made public in the 
context of the preparation of the case.  These gen-
eral rules are made less straightforward when the 
solicitor has two clients ï one an insurer and the 
other its insured.  Here, the situation is that if two 
clients instruct one solicitor because they have a 
common interest, there is consent to waiver of privi-
lege between those two (though limited to informa-
tion revealed in connection with the case in hand).   
 
It is likely that the only time a court would find there 
had been no consent to waiver would be in circum-
stances where the insured had not been told there 
was a possibility that confidential information sup-
plied by him was going to be used against his inter-
ests. 
 
Conflict ówarningô 
Rather worryingly, from the insuredôs point of view, it 
is the opinion of some specialist barristers that the 
giving notice of a reservation of rights may be suffi-
cient by itself to inform an insured that his (jointly-
instructed) solicitor is allowed to pass on to the in-
surer confidential information about coverage as well 
as about the litigation. 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Nancy Ritchie -Noakes   
 
 
Ultimately, if an actual conflict of interest should arise, 
the solicitor will have to withdraw, which of course will 
make a bad situation worse.   The insured is left with 
no adviser; probably no legal expenses insurance (if 
he had any in the first place); greatly increased costs; 
greatly increased anxiety; and possibly the obligation 
to declare the whole calamity to new insurers on re-
newal (which could affect the ability to get insurance 
and/or lead to higher premiums). 
 
The oldies are the goodies!  
So, what hope is there for the care home provider 
who needs insurance cover that will respond when he 
needs it?  Follow the old, basic rules.  Use a broker 
 
 

 
 
 
 
 
who understands the business and the risks it needs 
to insure against.  Read the policy ï every word ï and 
question anything that is not clear.  Even if the words 
are in ñplain Englishò, the meaning and effect may still 
be obscure to a layman.   
 
Compare the policy with your risk assessments ï are 
they ñback to backò in terms of eventualities?  Refresh 
your memory of policy terms from time to time, to 
avoid an inadvertent breach.   
 
Wherever appropriate, update your care home poli-
cies and procedures so as to incorporate compliance 
with insurance policy terms.  If you do all these 
things, but you suffer the misfortune of involvement in 
litigation, you should at least be able to maintain the 
sort of collaborative and supportive relationship with 
your insurer that you paid him to give you. 
 
 
 
 
 
 
To discuss this article or any of the issues touched 
upon you can contact the author as follows: 
 
Nancy Ritchie -Noakes  
Brunswicks LLP  
Tel: 08455 190 693  
Fax: 08455 190 699  
Email: nancy.ritchie -noakes@brunswicks.eu  
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Warnings  
 
Brunswicksô Healthcare Review contains news summaries from a 
variety of third party providers.  It is not a comprehensive guide 
from all potential sources.  Whilst we try to ensure that the content 
of Brunswicksô Healthcare Review are correct, we do not check 
third party sources and we cannot guarantee total accuracy.  You 
must not treat anything in this publication as constituting legal 
advice.  
 
We cannot guarantee all hypertext links will always be in  
working order.   
 
This newsletter is intended for health and social care  
businesses based and carried on in England and/or Wales.  
 
Brunswicks LLP accepts no liability whatsoever for any act done or 
not done in reliance upon anything read in this publication.   
Liability is excluded to the fullest extent permitted.  Regulated by 
the Solicitors Regulation Authority. 
 

Data Protection Act  
 
Brunswicks LLP will process (gather, use, store etc.) your personal 
information in our email database in accordance with the Data 
Protection Act 1998.  The information may be disclosed to other 
Brunswicks' associated businesses to, for example, update you on 
new products or provide updates and briefings which we think 
might be of relevance to you.  The information will not be disclosed 
to any other organisation, unless we have an obligation to do so. 
 
If you want your details removed from our database please click 
here and type ñRemoveò.  

Brunswicks LLP is a limited liability partnership registered  in England & Wales.  
Registered Office Suite 3, 56 Hamilton Square, Birkenhead CH41 5AS.  Registered Number OC311095.   
Members: Andrew W Dawson; Keith M Lewin.  Regulated by the Solicitors Regulation Authority. 
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